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IN THE 

United States Court of Appeals 

fob the District of Columbia 

i 

i 

I 


No. 7890 


ARTHUR W. SCHARPELD, Appellant , 

v. 

EMILY W. ERCK. 


APPELLANTS’ BRIEF IN THE COURT OF APPEALS. 


i 

This case is before the Court on a writ of error to review | 

i 

a judgment entered by Judge Scott of the Municipal Court i 
on March 28, 1939, in the case of Emily W. Erck, plaintiff, j 
v. Arthur W. Scharfeld, defendant, No. 369,416, on the 
docket of the Municipal Court. 

For the purpose of clarity, the parties will be referred 
to in this brief by the designations which they bore in the j 
Municipal Court, and Emily W. Erck will hereinafter be 
referred to as the plaintiff, and Arthur W. Scharfeld will 
hereinafter be referred to as the defendant. I 


I 

i 

I 


i 


i 


i 
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JURISDICTIONAL STATEMENT. 

The ease was commenced in the Municipal Court by fil¬ 
ing a Bill of Particulars in which the plaintiff alleged that 
the defendant possessed a vicious and mischievous dog 
known to him to be such, and that the defendant’s dog at¬ 
tacked a dog owned by the plaintiff, resulting in the death 
of the plaintiff’s dog. She claimed damages in the sum of 
Five Hundred Dollars ($500.00). The pleadings were in 
accordance with Rule 2 of the Municipal Court relating to 
Class B suits. The jurisdiction of the Municipal Court in 
such matters is covered by Title 18, Section 193, of the 
Code of Laws for the District of Columbia. 

On motion of the defendant, the Court required the plain¬ 
tiff to file a better bill of particulars, iii which she alleged 
that the immediate cause of the death of her dog was the 
attack upon it by the defendant’s dog. (Appellant’s app. 2.) 

The case was heard before Judge Scott and a jury on 
September 20, 21 and 22, 1938. The verdict of the jury 
was for the plaintiff in the sum of Two Hundred Dollars 
($200.00). (Appellant’s app. 3.) 

Thereafter, the defendant filed a motion in arrest of judg¬ 
ment, a motion for a new trial, and a motion for a judg¬ 
ment non obstante veredicto. These motions were over¬ 
ruled and judgment on the verdict was entered in favor of 
the plaintiff on March 28, 1939. (Appellant’s app. 3.) 

The jurisdiction of this Court is based upon Title 18, Sec¬ 
tion 29, of the Code of Laws for the District of Columbia. 

STATEMENT OF THE CASE. 

The plaintiff’s dog was a Pomeranian named “Little 
Bits.” The defendant’s dog was a wire haired terrier 
named “Popo.” About 6:00 p.m. on February 6, 1938, the 
plaintiff’s fourteen-vear-old grandson took “Little Bits” 
through the lobby of “A” Building at the Westchester 
Apartments and out of the side entrance. He then picked 
“Little Bits” up and carried it through the lobby and out 
of another door on the other side of the building. There- 
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upon “Popo” appeared. Larry then dropped “Little Bit^” 
on the ground; then picked him up and carried him to the 
desk in the lobby of the apartment building. The plaintiff 
was notified and carried the dog to her veterinary. He was 
dead upon arrival. (Appellant’s app. 4.) The veterinary 
testified that he had died of heart failure. (Appellant’s 
app. 14.) “Little Bits” was not wearing a tax tag on tbje 
day of his death. (Appellant’s app. 4.) 

Several witnesses testified for the plaintiff and gave evj- 
denee tending to show that “Popo” was mischievous and 
vicious and also tending to show scienter on the part of the 
plaintiff, his wife and maid. (Appellant’s app. 5, 6.) 

An equal number of witnesses testified for the defendant 
that they know “Popo”; they had often seen “Popo” play¬ 
ing with other dogs and children; that they had never seeiji 
“Popo” act viciously or attack other dogs. (Appellant’^ 
app. 7, 14.) 

The plaintiff and his wife denied knowledge of incidents 
discussed in testimony given by witnesses for the plaintiff). 
(Appellant’s app. 8, 14.) j 

It was conceded by the plaintiff that “Little Bits” was) 
not licensed; it was not wearing a tax tag on its collar^ 
and no tax tag had been issued to it. It was also stipu4 
lated that a search of the records in the District Building 
would show that the plaintiff had never had a license for| 
this or any other dog. The defendant thereupon moved! 
for a directed verdict, and renewed this motion at the end; 
of the plaintiff’s case, and again at the conclusion of all of) 
the case. (Appellant’s app. 4, 7, 14.) In his prayers for in-j 
structions, the defendant also renewed this motion, and itj 
was likewise renewed after the verdict. (Appellant’s app.; 
16.) All necessary exceptions were reserved on the ground j 
that a dog which is not licensed and which does not wear 
a tax tag may not be considered as property by the courts j 
of the District of Columbia. (Title 20, Sections 915 to 918 j 
inclusive of the D. C. Code.) All motions were successively j 
denied. 
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Mrs. Dorothy Hunt testified for the plaintiff that she 
was in the pet business, dealing mostly in cats, but also in 
toy dogs; that “Little Bits” was born June 1, 1933, and 
sold to the plaintiff in 1934. A paper purporting to be a 
certificate of pedigree of “Little Bits” was offered in evi¬ 
dence by the plaintiff, was objected to by the defendant on 
the ground that it was hearsay and not the best evidence, 
and that the defendant was entitled to cross-examine the 
party who prepared the document, there being no evidence 
as to the source from which the document emanated, who 
prepared it, or the basis of the information shown thereon. 
This objection was sustained and the pedigree excluded. 
(Appellant’s app. 5.) Later, however, when the defendant 
had Dr. Francis Mason Weadon, a veterinarian, on the 
stand, the court ruled that Dr. Weadon could not testify 
as to the value placed upon Pomeranians by persons who 
buy and sell such dogs unless the question included the 
facts shown on the pedigree. When the defendant pointed 
out that the pedigree had been excluded when offered by 
the plaintiff, the court ruled that he would admit it at that 
time and that the question must include the facts shown on 
the pedigree. (Appellant’s app. 11.) 

Mrs. Hunt w T as also asked by the plaintiff to testify as 
to the rule of the American Kennel Club regarding regis¬ 
tration of dogs. The defendant objected to this question 
on the ground that the witness had not qualified to give 
such an answer and that the rules of the American Kennel 
Club were themselves the best evidence of what they con- 
tained. This objection w r as over-ruled and the witness was 
permitted to testify as to the rules of the American Kennel 
Club regarding registration. The rules themselves were 
never offered in evidence. (Appellant’s app. 6.) 

Mrs. Hunt also testified for the plaintiff that she started 
selling Pomeranians twenty-five years ago. She only tes¬ 
tified as to the sale of one dog, namely, “Little Bits.” She 
was then asked by the plaintiff to state the value of “Little 
Bits.” The defendant objected to this question upon the 
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ground that the only evidence which was admissible wjas 
evidence as to the value usually placed upon such dogs jby 
persons buying and selling them, and this witness had pot 
shown any knowledge of such value, and the only basis fior 
her qualification to testify as to value was the fact that slie 
had sold this particular dog several years before to tjb.e 
plaintiff as a pet. The objection was over-ruled and the 
witness was permitted to testify that “Little Bits” whs 
worth Five Hundred Dollars ($500.00). (Appellant’s ap|p. 
5, 6, 7.) | 

When Dr. Francis Mason Weadon, the veterinary, was cj>n 
the stand for the defendant, he was conceded to be an ex¬ 
pert. He testified that he had bought and sold Pomeranians, 
usually as an agent for others. He also gave the factors to 
be considered in determining the question of value. He also 
testified that he had bought and sold one Pomeranian for 
himself. He was then asked to consider the description of 
“Little Bits” as given in evidence and state the value us¬ 
ually placed upon such dogs by persons who buy and se)i 
them. This question was objected to by the plaintiff and 
the court ruled that the witness must show that he had 
bought and sold Pomeranians for himself before he could fie 
qualified to give any evidence as to the value of “Little 
Bits,” and the court refused to let Dr. Weadon testify on 
the question of value. (Appellant’s app. 10, 11, 12.) I 

When Raymond Scaggs was on the stand for the defend 
dant, he testified that he had been buying, selling, boarding 
and showing dogs since 1922; that he has bred and sold dogs 
of various kinds and has twenty-five breeding dogs of hiS 
own, and has sold about one thousand dogs in pet shops) 
where he was employed. He had never sold any Pomer-j 
anians for himself, but has bought and sold them for others.) 
He also gave the factors to be considered in determining the) 
question of value. He testified that considering the factors! 
in evidence regarding “Little Bits,” the Pomeranian couldl 
only be considered as a pet; that its value as a stud dog wasl 
nothing. On objection of the plaintiff, this witness was not) 


i 


I 
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permitted to testify as to the value of “Little Bits.” (Ap¬ 
pellant’s app. 12, 13, 14.) 

The wife of the defendant talked to the plaintiff in the 
lobby of the Westchester immediately after the accident. 
The next day the wife of the defendant talked to Mrs. Erck 
about the cause of “Little Bits’ ” death. She was then 
asked to state the conversation she had with the plaintiff. 
The question was objected to and the court ruled that the 
witness could not answer because it would be a self-serving 
statement. The defendant noted an exception to this ruling 
of the court on the ground that the witness was not a party 
to the case and that any statement which the plaintiff may 
have made to anyone at any time or place contrary to her 
present testimony or adverse to her interests was admin- 
sible in evidence. The court, however, again ruled that the 
witness could not testifv if she started the conversation with 
the plaintiff. An exception was noted to this ruling and the 
defendant offered to show that in this conversation the 
plaintiff had admitted “Little Bits” died of a heart attack 
and that there was no evidence of any bites on “Little 
Bits.” This offer of proof was rejected by the court and 
an exception reserved. (Appellant’s app. 8, 9,10.) 

STATUTES INVOLVED. 

Title 20, Sections 915 to 918 inclusive of the Code of Laws 
for the District of Columbia provide: 

“Section 915—Dog Tax: There shall be levied a tax 
of $2.00 each per annum upon all dogs owned or kept 
in the District of Columbia; * * *” 

“Section 916 same;—Collector to Furnish Metallic 
Tag: It shall be the duty of the Collector of Taxes, 
upon receipt of said tax, to give to the person paying 
the same, for each dog so paid for, a suitable metallic 
tag, stamped with the year, showing that said tax has 
been duly paid; and he shall keep a record of all such 
payments, with the date thereof, and the name, color, 
and sex of such dog, and the name of the person claim¬ 
ing any dog so paid for; and a copy of such record, cer- 
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tified under the hand and official seal of the said Collec¬ 
tor, which shall be given to any person demanding s the 
same, upon payment of $.25 therefor, shall be prima 
facie evidence of such payment in any court of the dis¬ 
trict of Columbia.” | 

“Section 917—Impounding of Dogs Found! at 
Large without Tag: The pound master of the District 
of Columbia shall, during the entire year, seize all dbgs 
found running at large without the tax tag issued by 
the Collector aforesaid attached * * * and shall im¬ 
pound the same * * * ” 

“Section 918—Dogs Wearing Tag Permitted to Run 
at Large: Any dog wearing the tax tag hereinbefore 
provided for, * * * shall be permitted to run at large 
within the District of Columbia, and any dog wearing 
the tax tag hereinbefore provided for shall be regarded 
as personal property in all the courts of said District, 
and any person injuring or destroying the same shdll 
be liable to a civil action for damages, which, upon prc|of 
of said injuring or killing, may be awarded in a sum 
equal to the value usually put upon such property liy 
persons buying and selling the same, subject to su^h 
modifications as the particular circumstances of t^ie 
case may make proper.” I 

STATEMENT OF POINTS. 

The court erred: 

I 

1. In ruling that a dog which was not licensed as requirejd 

by the D. C. Code may nevertheless be considered as prop¬ 
erty by the courts of the District of Columbia. (Appellant Is 
app.4.) I 

2. In ruling that a dog which does not wear a tax tag a'p 
required by the D. C. Code may nevertheless be considered 
as property by the courts of the District of Columbia. (Apj- 

pcllant’s app. 4.) i 

I 

3. In failing to direct a verdict for the defendant afte| 

the plaintiff admitted and stipulated that the dog claimed 
to be owned by the plaintiff was not licensed at the time of it^ 
death and had no tax tag and no tax tag had been issued 
for the dog. (Appellant’s app. 4.) | 


i 

1 
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4. In permitting the witness, Mrs. Hunt, to testify as to 
a rule of the American Kennel Club regarding registration 
of pure bred dogs. (Appellant’s app. 6.) 

5. In permitting the witness, Mrs. Hunt, to testify that 
only pure bred dogs can be registered in the American Ken¬ 
nel Club. (Appellant’s app. 6.) 

6. In permitting Mrs. Hunt to testify as to the value of 
“Little Bits.” (Appellant’s app. 6.) 

7. In refusing to permit the witness, Mrs. Scharfeld, to 
testify as to conversations she had with the plaintiff re¬ 
garding the death and the cause of the death of the plain¬ 
tiff’s dog. (Appellant’s app. 9.) 

8. In refusing to permit Dr. Weadon to testify as to the 
value of the plaintiff’s dog. (Appellant’s app. 11.) 

9. In refusing to permit Raymond Scaggs to testify as 
to the value of “Little Bits.” (Appellant’s app. 14.) 

10. In receiving a certificate of pedigree in evidence. 
(Appellant’s app. 11.) 

11. In refusing to direct a verdict in favor of the defen¬ 
dant at the close of the plaintiff’s case. (Appellant’s app. 
7). 

12. In refusing to direct a verdict in favor of the defen¬ 
dant after the introduction of all of the evidence. (Appel¬ 
lant’s app. 14.) 

13. In refusing to grant defendant’s prayer No. 1. (Ap¬ 
pellant’s app. 16.) 

14. In refusing to grant defendant’s prayer No. 1A. (Ap¬ 
pellant’s app. 16.) 

15. In refusing to grant and in modifying defendant’s 
prayer No. IB. (Appellant’s app. 16 and 17.) 

16. In refusing to grant defendant’s prayer No. 2. (Ap¬ 
pellant’s app. 17.) 
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17. In refusing to grant and in modifying defendant’s 
prayer No. 4. (Appellant’s app. 18.) 

18. In refusing to grant defendant’s prayer No. 14. (Ap¬ 
pellant’s app. 20.) I 

I 

19. In granting plaintiff’s prayer No. 1 as amended. (Ap¬ 
pellant’s app. 15.) 

20. In granting plaintiff’s prayer No. 4 as amended. (Ap¬ 
pellant’s app. 15.) 

I 

21. In refusing to grant the defendant’s motion for judg¬ 
ment non obstante veredicto. (Appellant’s app. 3.) 

22. In refusing to grant defendant’s motion in arrest i>f 

judgment. (Appellant’s app. 3.) j 

23. In refusing to set aside the verdict. (Appellants 
app. 3.) 

. 1 

24. In assuming facts during the charge to the jury in¬ 

stead of leaving the jury to determine the facts. (Appel¬ 
lant’s app. 24.) | 

i 

I 

SUMMARY OF ARGUMENT. 

I. | 

D. C. Code, Title 20, Section 916, provides in substanci 
that the Collector of Taxes shall furnish to a person paying 
a dog tax a metal tag, stamped with the year, showing thai 

the tax has been paid and that a record shall be kept of all 

such payments and the date thereof, and the name, eoloij 
and sex of the dog and the person claiming such dog. i 

Section 918 provides in part that: 

*** * * any dog wearing the tax tag hereinbefore pro-j 
vided for shall be regarded as personal property in all 
of the courts of said District, * * *” 

I 

This plainly provides that a dog cannot be considered as! 
personal property by the courts in the District of Columbia ! 
unless it is licensed and wearing a tax tag as required by ! 


i 
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the Code. Plaintiff’s dog was not licensed and was not 
wearing any tax tag. This is shown by: 

(a) The admission of plaintiff’s attorney that plain¬ 
tiff’s dog was not licensed and was not wearing a tax 
tag on its collar, and no tax tag had been issued to it. 
(Appellant’s app. 4.) 

(b) Larry Fagg, a witness for plaintiff, testified that 
the dog was not wearing a license tag on the day of its 
death. (Appellant’s app. 4.) 

(c) The stipulation between plaintiff and defendant 
during the trial establishes the fact that according to 
the records of the District of Columbia, the plaintiff 
had never had a license for this or any other dog. (Ap¬ 
pellant’s app. 4.) 

These points were covered by prayers requested by the 
defendant, and refused by the court, to which rulings defen¬ 
dant reserved proper exception in each instance. (Appel¬ 
lant’s app. 16, 17.) These points were also covered by de¬ 
fendant in appropriate motions during and after trial, which 
were denied and proper exceptions reserved in each in¬ 
stance. (Appellant’s app. 3.) 

It is submitted that under these facts, plaintiff’s dog could 
not be considered as property by the courts of the District 
of Columbia and plaintiff could not recover for injury to the 
dog. 

n. 

Under Title 20, Section 918 of the D. C. Code, the only 
value which may be placed upon a dog wearing a tax tag is 
a sum equal to the value usually put upon such property by 
persons buying and selling the same, subject to such modi¬ 
fications as the particular circumstances of the case may 
make proper. 

Reading Sections 916 and 91S together, it is clear that 
Congress intended to provide that no dog should be con¬ 
sidered by the courts of the District of Columbia as having 
any value unless it has been licensed, and was wearing the 
tax tag as required by the D. C. Code. Evidence as to the 
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value of such a dog can only be given by one who shows that 
he is familiar with the value usually put upon such prop¬ 
erty by persons buying and selling the same. In this c^se, 
the plaintiff’s witness, Mrs. Hunt, only testified as to [one 
sale several years previous. This did not qualify hej to 
testify as to value as required by Section 918, and it was 
error to permit her to testify. (Appellant’s app. 5, 6.) ' 

It was also error to exclude the testimony of Dr. Weadon 
and Raymond Scaggs, who appeared as expert witnesses ifor 
the defendant, and who showed more familiarity with (the 
subject that any witness offered by plaintiff. (Appellant’s 
app. 10, 11,12,13, and 14.) j 

This state of the record permitted the jury to speculate 
as to value, when the record required the court to instruct 
the jury that under the Code there was no evidence upjon 
which they could base a verdict for the plaintiff. j 

Defendant’s prayers Nos. IB and 2 preserved thcise 
points; they were also preserved by appropriate motions, 
all of which were denied and exceptions noted. (Appel¬ 
lant’s app. 16, 17.) j 

III. I 

I 

The court erred in its rulings on the admissibility of la 
certificate of pedigree. During the trial plaintiff offered }n 
evidence a certificate of pedigree signed by Emma C. Pavnje. 
Miss Payne did not take the stand. Defendant objected ijo 
the certificate of pedigree and it was excluded. 

However, later, when Dr. Weadon was on the stand fojr 
the defendant, he was asked an hypothetical question anjd 
the court ruled that he could not answer unless the questiofi 
included statements shown on the certificate of pedigre^. 
When it was pointed out that the certificate of pedigree wajs 
not in evidence the court said: “Then, I’ll admit it now’^, 
which was done over the objection of the defendant. Thi^ 
permitted hearsay evidence having an aurora of value t<!> 
be considered by the jury, and under the circumstances th<? 
rulings only served to emphasize the importance of the cerj 
tificate of pedigree in the minds of the jury, and doubly 
damage the defendant. (Appellant’s app. 5,11, 12.) 

I 

I 

i 

l 

j 

i 
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IV. 

The court erred in refusing to admit evidence of a con¬ 
versation between Mrs. Scharfeld and the plaintiff in which 
the plaintiff admitted that her dog had died of a heart at¬ 
tack and that there was no evidence of any bites on her dog. 
The court ruled this conversation with the plaintiff, the day 
after the death of the plaintiff’s dog, could not be given 
in evidence unless it was first shown that the plaintiff had 
started the conversation. An exception was duly noted to 
this unusual ruling of the court. (Appellant’s app. 9.) 

ARGUMENT. 

Pleadings. 

This case was commenced in the Municipal Court by the 
filing of a bill of particulars in which the plaintiff alleged 
that the defendant possessed a vicious and mischievous dog 
known to him to be such, and that the defendant's dog at¬ 
tacked a dog owned by the plaintiff, resulting in the death 
of the plaintiff’s dog. She claimed damages in the sum of 
Five Hundred Dollars ($500.00). 

The plaintiff was required to file a better bill of particu¬ 
lars in which she alleged that the immediate cause of the 
death of her dog was the attack upon it by the defendant’s 
dog. 

The uncontradicted evidence showed that the defendant’s 
dog was licensed, was wearing a dog tax tag, and was in a 
public place where it had a lawful right to be. 

The case was heard before Judge Scott and a jury on 
September 20, 21 and 22,1938. The verdict of the jury was 
for the plaintiff in the sum of Two Hundred Dollars 
($ 200 . 00 ). 

Thereafter the defendant filed a motion in arrest of judg¬ 
ment, a motion for a new trial, and a motion for judgment 
non obstante veredicto. These motions were over-ruled and 
judgment on the verdict was entered in favor of the plaintiff 
on March 28,1939. 
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Errors of Law Committed by the Trial Court. 

It was stipulated during the trial that the plaintiff’s Pom¬ 
eranian was not wearing any tax tag and that no tax tig 
had been issued for the dog. The defendant thereupon 
moved for a directed verdict and renewed this motion at the 
end of plaintiff’s case and again at the conclusion of all of 
the case. In his prayers for instructions, the defendant also 
renewed this motion and it was likewise renewed after the 
verdict. The defendant’s position is that under the Code 
of Laws for the District of Columbia, the plaintiff’s dog dijd 
not enjoy the status of personal property and that the 
plaintiff may not recover damages for any injuries to thje 
dog. 

Title 20, Sections 915 to 918 inclusive, of the District of 
Columbia Code provides, in substance, that it is the duty of 
the Collector of Taxes, upon receipt of a dog tax, to give 
to the person paying the tax a metallic tag and that any dojg 
found without the tag affixed to its collar shall be seized by 
the Pound Master and sold or destroyed unless redeemed 
within forty-eight hours. 

Section 918 of Title 20 provides that: j 

“ Any dog wearing the tax tag hereinbefore provided 
for, shall be regarded as personal property in all thj* 
courts of said District,...” (Italics supplied.) 

The plain import of the foregoing language is that no dosj*- 
shall be regarded as personal property in any court of the 
District of Columbia unless it is wearing the tax tag reb 
quired by the statute. 

If unregistered dogs are to be considered as personal 
property, then Congress did an utterly futile thing by the 
enactment of Section 918 of Title 20 of the Code. Unlessl 
Congress has declared by the above-mentioned Section of 
the Code that a dog must be registered before it can be! 
considered as personal property, then there is no meaning) 
to the language of Section 918. To construe an act of Con-1 
gress so as to render it meaningless is to do violence to all! 
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accepted rules of construction. The accepted rule of con¬ 
struction adopted by the courts is that the mention of one 
situation or condition in a statute operates to exclude all 
situations and conditions not mentioned. If that rule of 
construction is adopted here, we find that Congress has 
declared that there is one situation and one only where dogs 
may be considered as personal property by the courts. The 
plaintiff’s dog did not come within that category and the 
trial court should have followed the language which Con¬ 
gress adopted and should have held that under the law the 
plaintiff’s dog could not be considered as personal property 
by the Municipal Court. 

It should be remembered that dogs have never been con¬ 
sidered property within the ordinary meaning of that term. 
At common law, dogs were considered to be a base inferior 
kind of property and their status has been only that which 
the legislature has been willing to confer upon them. 

Similar cases have been before the Supreme Court of the 
United States. Two of these eases are referred to below. 

Sentell v. New Orleans et al., 11(5 U. S. 689, 700; 41 L. Ed. 
1169, 1172, was an action for damages to recover the value 
of a dog claimed to have been negligentlv killed bv a rail- 
road. The defense in that case was that the plaintiff had 
not complied with the requirements of the state law or of 
the local ordinance requiring dogs to be placed upon the 
assessment rolls for taxation purposes. The Supreme 
Court said: 

“In Louisiana there is only a conditional property 
in dogs. If thev are given in bv the owner to the as- 
sessor, and placed upon the assessment rolls, they are 
entitled to the same legal guarantees as other personal 
property, though in actions for their death or injury 
the owner is limited in the amount of his recovery to 
the value fixed by himself in the last assessment. It is 
only under these restrictions that dogs are recognized 
as property. In addition to this, dogs are required by 
the Municipal ordinance of New Orleans to be provided 
with a tag, obtained from the Treasurer, for which the 
owner pays a license tax of $2.00. While these restric- 
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tions are more than ordinarily stringent, and mightj be 
declared to be unconstitutional, if applied to domestic 
animals generally, there is nothing in them of which ithe 
owner of a dog has any legal right to complain. It is 
purely within the discretion of the legislature to &ay 
how far dogs shall be recognized as property, and jan- 
der what restrictions they shall be permitted to roam 
the streets. The statute really puts a premium upon 
valuable dogs, by giving them a recognized position, ajnd 
by permitting the owner to put his own estimate upon 
them.” 

i 

i 

i 

It will be noted from the opinion that the Supreme Cobrt 
of the United States makes a distinction between domesjtic 
animals generally and dogs. The Supreme Court of t|he 
United States recognizes that restrictions of this nature 
should not be applied to domestic animals generally, but 
that the owner of a dog has no legal right to complain be¬ 
cause a dog does not occupy the property status of othjer 
animals. j 

In the Sentell case supra, the Supreme Court of the 
United States says that the only case to which its attention 
has been called which is contrary to the opinion of the Su¬ 
preme Court is that of Washington v. Meigs, 1 McArthur 
53. The Supreme Court thereby declared that the Mei^s 
case is unsound law and if that case were before it, it woujd 
have reached a conclusion contrary to that reached by tlje 
Circuit Court of the District of Columbia. | 

Another dog case which was before the Supreme Court df 
the United States is Nicchia v. New York, 254 U. S. 22$, 
230; 65 L. Ed. 235, 238. In that case, the Supreme Coujt 
used this language: 

“Property in dogs is of an imperfect or qualified na¬ 
ture, and they may be subjected to peculiar and drastic 
police regulations by the state without depriving theiir 
owners of any Federal right._” 

l 

A careful search of the authorities discloses that there ijs 
apparently only one other reported case involving a statutp 
and a situation which is analogous to the case at bar. Ip 


I 
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the case of Dickerman v. Consolidated Ry. Co., 79 Conn. 
427; 65 Atl. 289, plaintiff’s dog was negligently killed by a 
street car, and plaintiff sued for damages. The applicable 
statute as shown by the opinion provided that: 

“* * * every person who shall steal or confine and se¬ 
crete any registered dog * * * or who shall unlawfully 
kill or injure any such dog, shall be liable to the owner 
in a civil action * * *” (Italics supplied) 

In passing on a demurrer, the Connecticut Court said in 
part: 

“At common law the property which one had in a dog 
was of a base and inferior kind, and ‘entitled to less 
regard and protection than property in other domestic 
animals’; and the stealing of a dog did not amount to 
larceny; Woolf vs. Chalker, 31 Conn. 121, 127; Wilton 
vs. Weston, 48 id. 325, 336; nor is the stealing of an 
unregistered dog made larceny by statute. 

“ * * * we are satisfied that under our present law, which 
practically defines by statute the status of the dog as 
property, no person has such property in an unregis¬ 
tered dog * * * as will enable him to maintain an action 
for the value of such a dog against one who uninten¬ 
tionally, but negligently kills it; and that this conclu¬ 
sion follows from the provisions of our statute re¬ 
quiring dogs * * * to be registered; * * *” (Italics 
supplied) 

Section 918 of Title 20 of the Code also provides that any 
dog wearing the tax tag hereinbefore provided for shall be 
regarded as personal property in all of the courts of said 
District, and any person injuring or destroying the same 
shall be liable to a civil action for damages. 

An analysis of this language discloses that it refers only 
to a dog wearing the tax tag. It is only that kind of a dog 
which is permitted to be recognized as personal property. 
It is for the killing or destroying of a dog wearing a tax 
tag that the one responsible is subject to a civil action for 
damages. In the instant case, the plaintiff’s dog was not 
licensed and was not wearing a tax tag. In fact, the dog 
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did not even have a tax tag. Hence, that dog could nqt be 
recognized as personal property in the District. Forj the 
killing or destroying of such a dog, no one would be liable 
to a civil action for damages because the Code provides ithat 
one is liable to a civil action for damages only for killing 
a licensed dog, wearing a tax tag. Again, this Sectioiji of 
the statute requires no construction—obviously it nujans 
that a person killing or destroying a dog wearing a tax tag 
shall respond in civil damages. If a person killing or, de¬ 
stroying a dog were liable under all circumstances, it wcfuld 
have been futile and unnecessary for Congress to enact 
Section 91S of Title 20 of the Code. The construction rejied 
upon by the plaintiff requires a ruling that Congress jdid 
not accomplish anything by this legislation. Again, jwc 
have a situation where the mention of one circumstance or 
condition by Congress, according to accepted rules of con¬ 
struction, operates to exclude all circumstances and con¬ 
ditions not mentioned. If that rule of construction is ap¬ 
plied here, no one can be held accountable in a civil action 
for damages for killing the plaintiff’s dog. 

Again, Section 918 of Title 20 of the Code provides tljiat 
in such a civil action for damages, the damages shall bej in 
a sum equal to the value usually put upon such property 
by persons buying and selling the same. The use of tjhe 
words “such property” in this clause of the statute obvi¬ 
ously refers to the preceding language in the statute abd 
again refers to the fact that only a licensed dog, wearing 
the tax tag, shall be considered as property. 

There was no evidence in this case of the value usually 

J 

put upon Pomeranians of the age and description of plain¬ 
tiff’s dog by persons buying and sidling the same. Miss 
Hunt testified for the plaintiff that she had sold the dog jto 
the plaintiff some years ago. She did not testify to another 
single sale or purchase of a dog; neither did she testify that 
she had any personal knowledge of such sales or purchased. 
This was the only witness offered by the plaintiff on tljie 
question of value. The burden of proof was upon the plain¬ 
tiff to show the value “usually put upon such property by 
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persons buying and selling the same/’ Over the objection 
of the defendant, the court permitted the case to go to the 
jury’ with this as the sole evidence on the issue of damages. 
The defendant objected that the submission of the case to 
the jury on this state of the record was merely to invite 
the jury to speculate as to value and to permit a verdict 
to be rendered upon conjecture, sentiment or something 
other than the evidence offered in the case. 

The defendant offered a veterinary as a witness, among 
other things, on the issue of damages in the case. This wit¬ 
ness, Dr. Weadon, testified that he had acted as agent in 
many such sales; buying and selling dogs for other parties 
and evaluating dogs for parties desiring to buy and sell 
them. He testified that included in these transactions were 
several Pomeranian dogs. This clearly gave him a knowl¬ 
edge of the value usually put on such property by persons 
buying and selling it. The court refused to let him state 
to the jury the value which was usually placed on such dogs 
by persons buying and selling them. The court ruled that 
he could not testifv on that issue unless he had bought and 
sold the dogs for himself. It is submitted that the Code 
does not require the person who actually buys and sells to 
be the witness; it merely requires that someone shall testify 
who has knowledge of the value usually placed upon dogs 
by persons buying and selling them. Dr. Weadon, in his ca¬ 
pacity as agent for persons buying and selling dogs, stated 
that he knew the value which was placed upon such animals 
by persons buying and selling them. However, he was 
denied the right to testify. 

It is submitted that the trial court committed a grievous 
error to the prejudice of the defendant by permitting Miss 
Hunt to testify that the plaintiff’s dog, in her opinion, was 
■worth Five Hundred Dollars ($500.00) and refusing to 
permit the defendant’s expert "witness to testify, within the 
language of the Code, as to the value usually placed upon 
such animals by persons buying and selling them. 

During the trial plaintiff offered in evidence a certificate 
of pedigree signed by Emma C. Payne. Miss Payne did not 
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take the stand. The defendant objected to this paper 1 , on 
the ground that it was obviously hearsay and not the best 
evidence. The objection was sustained and the paper ex¬ 
cluded. (Appellant’s app. 5.) 

Later, when Dr. Weadon was on the stand as a witness 
for the defendant he was asked a hypothetical question. 
The court then ruled he could not answer the question unless 
the question included matters appearing on the certificjate 
of pedigree. When it was pointed out that the certificate 
of pedigree had been excluded from evidence, the coiurt 
said: “Then, I’ll admit it now”, w’hich was done over jthe 
objection of the defendant. The manner in which the cojirt 
ruled on this piece of hearsay evidence only served i to 
emphasize its importance to the jury and impress thjem 
with the thought that it had a value which was non-existeint. 
Thus the defendant was doubly damaged by this bit of hear¬ 
say. 

Mrs. Scharfeld, the wife of the defendant, testified tl{iat 
the day following the accident she had a conversation with 
the plaintiff. She was then asked to relate the conversation. 
The court refused to permit her to relate the conversation 
she had with the plaintiff unless it were first shown ti|at 
the plaintiff started the conversation. The defendant of¬ 
fered to show that in the course of this conversation, the 
plaintiff admitted that her dog died of heart failure and 
not as the plaintiff claimed in her better bill of particulars. 
The evidence showed that the plaintiff had refused to let tjie 
wife of the defendant administer first aid in accordance 
with telephonic instructions from a veterinary, and the 
defendant offered to show that in this same excluded con¬ 
versation with the plaintiff, the plaintiff had admitted thjat 
if first aid had been given, the dog might have survive^. 
This ruling, that the conversation could not be related up- 
less it were shown that the plaintiff started the conversa¬ 
tion, was most damaging to the defendant’s case. Such la 
ruling, if carried to its logical conclusion, would mean thpt 
in a criminal case, a police officer, who asked a prisoner |a 
question, could not relate the question and answer to thje 



20 


jury, and that no confession of a prisoner would be ad¬ 
missible in evidence unless it were first shown that the 
prisoner had started the conversation and had asked the 
police officer to listen to the confession. If it w’ere shown 
that the police officer had started the conversation, it would 
be inadmissible under the ruling of the trial court. Such 
a ruling also means that any admission against interest 
which the plaintiff may have made to Mrs. Scharfeld could 
not be shown to the jury. Clearly, the exclusion of this 
evidence was most damaging to the defendant’s case and 
prevented the jury from knowing that the plaintiff herself 
had made an admission against interest which would have 
possibly persuaded the jury, in and of itself, to find a verdict 
for the defendant had the jury been permitted to know of 
this damaging admission made by the plaintiff. 

Defendant’s Prayers. 

The defendant submitted his prayer No. 1 A, reading as 
follows: 

“Under the law of the District of Columbia, there is 
a tax of Two Dollars ($2.00) per annum levied upon 
all dogs owned or kept in the District of Columbia. The 
law further provides that when the tax has been paid 
on any dog in the District of Columbia, such dog shall 
be regarded as personal property in the courts of the 
District. Congress has not provided any other situa¬ 
tion where dogs may be considered as personal property 
in the courts of the District. Since the plaintiff admits 
that no tax was paid on the Pomeranian for the period 
of time involved in this suit, such dog cannot be consid¬ 
ered as personal property by this court, and you must 
enter a verdict for the defendant.” 

This prayer is based upon Section 918 of Title 20 of the 
District of Columbia Code. The prayer was rejected and 
the defendant reserved an exception. 

The defendant also submitted his prayer No. 1 B, reading 
as follows: 
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“Congress has provided by statute that upon pjroof 
of killing a dog in the District of Columbia, the damjages 
which may be awarded shall be in a sum equal tq the 
value usually put upon such dogs by persons buying] and 
selling the same, subject to such modifications as| the 
particular circumstances of the case may make proper. 
The plaintiff has the burden o£ showing such valujs by 
a preponderance of the evidence. (The only evidence 
in this case on the question of value is the testinionv 
of Miss Hunt who gave no evidence as to the v^ilue 
usually placed upon dogs by persons buying and seljling 
them.) I charge you that under the law you mayjnot 
consider sentiment as an element of value of a jdog 
(and since the plaintiff has introduced no evidence ajs to 
the value usually placed upon such dogs by persons 
buying and selling them, any verdict in favor of j the 
plaintiff must be limited to nominal damages of pne 
Cent. ($.01) and costs). 

This prayer was modified by the court by eliminating I the 
portion contained in brackets. 

The prayer was based upon the evidence in the case and 
the District of Columbia Code, and the defendant excepted 
to the modification. 

The defendant also offered his prayer No. 2, reading, as 

follows: j 

I 

“Under the law in the District of Columbia, it is jthe 
duty of every person owning or possessing a dog! to 
place or cause to be placed and kept around the neck 
of such dog a collar to which collar must be attached the 
insignia or tax tag furnished by the District Tax pol- 
lector, and no dog may be regarded as personal prop¬ 
erty in the courts of the District of Columbia unless it 
is wearing the tax tag as required by the law, a|nd 
unless you find from a preponderance of the evidence 
that the Pomeranian dog at the time of the alleged 
attack was wearing the tax tag required by law, ycjur 
verdict must be for the defendant.” 

This prayer was based on Section 918 of Title 20 of tjhe 
Code. The prayer w'as rejected by the court and an excep¬ 
tion was reserved. 


i 
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The defendant also offered his prayer No. 4, reading as 
follows: 

“If you believe that at the time of the alleged attack 
upon the Pomeranian, a member of plaintiff’s house¬ 
hold was carrying the Pomeranian and that such person 
in anv wav or manner lured or attracted the dog com- 
plained of to play with the Pomeranian, and that the 
dog complained of did so, and that while so doing, the 
Pomeranian died as a result of any other cause other 
than the attack complained of, then the plaintiff cannot 
recover and your verdict must be for the defendant.” 

This prayer was rejected and an exception reserved. 

This prayer was based upon the better bill of particulars 
which alleged that the immediate cause of the dog’s death 
was the attack upon it by the defendant’s dog and the testi¬ 
mony of the veterinary that the dog died as a result of 
heart failure. 

The defendant offered prayer No. 14, reading as follows: 

“If you find from a preponderance of the evidence 
that the plaintilf was negligent in entrusting her dog 
to a boy under all of the circumstances of the case, and 
that this negligence contributed to the injury of the 
Pomeranian complained of, then the plaintiff cannot 
recover and your verdict must be for the defendant.” 

This prayer was rejected and an exception reserved. 
This prayer was based upon evidence introduced on behalf 
of the defendant tending to show that the plaintiff’s grand¬ 
son deliberately baited defendant’s dog to jump for the 
Pomeranian, not only on this occasion but on other occa¬ 
sions, by holding plaintiff’s dog in front of defendant’s 
dog, then by lifting it suddenly into the air and lowering it 
again, thus inducing defendant’s dog to jump for plaintiff’s 
dog. This is the first case which we have been able to find 
wherein the court ruled that the jury should not be allowed 
to determine as a question of fact whether the plaintiff was 
guilty of contributory negligence and wherein the court did 
not instruct the jury that if they found from the evidence 
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that the plaintiff was guilty of contributory negligencie as 
defined by the court, then the plaintiff could not recoverl It 
should be borne in mind that this is a tort case and that 
under the law of the District of Columbia, the contributory 
negligence of plaintiff operates to bar recovery. ! 

Exceptions were reserved to all of the rulings of the cdurt 
which are complained of on this appeal. 

CONCLUSION. | 

j 

In conclusion, it is respectfully submitted that this c^use 
should be reversed and remanded to the trial court vjith 
instructions to rule that under the circumstances of the cp.se 
the plaintiff’s dog may not be considered as personal pfpp- 
erty by the courts of the District of Columbia, and that jthe 
plaintiff is not entitled to recover anything under the fpcts 
and the applicable law. j 

I 

Respectfully submitted, 

i 

H. L. McCormick, 

Attorney for Defendant. 

H. L. McCormick, 

7 i 

Clair L. Stout, 

Munsey Building, 

Attorneys for Defendant-Appellant. 
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I hereby certify that a copy of the foregoing “Brief and 
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States Mail, postage prepaid, addressed to “William E. 
Richardson, Esq., National Press Building, Washington, 
D. C.” j 

H. L. McCormick, 

Attorney for Appellant. 
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United States Court of Appeals 

for the District of Columbia 


No. 7890 


ARTHUR W. SCHARFELD, Appellant , 

I 

v. 

EMILY W. ERCK. 


I 


Appeal from the Municipal Court of the District of j 

Columbia. 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. j 

2 Bill of Particulars 

The plaintiff, Emily W. Erek, sues the defendant, Artjhur 
W. Seharfeld, for that heretofore, to-wit, on the 6th daf of 
February, 1938, the plaintiff was the owner of a Pomeraijian 
dog of the value of, to-wit, $500.00; that on said date jthe 
defendant was the owner, keeper, and harborer of a vicious 
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and mischievous dog, the vicious and mischievous propensi¬ 
ties of which were then known to the defendant; but that in 
spite of said knowledge the defendant permitted his said 
dog to run at large, and on said date said defendant’s dog 
did attack the said dog of the plaintiff in the vicinity of 
the entrance to the Westchester Apartments in the District 
of Columbia, which said attack resulted in the death of the 
plaintiff’s said dog. 

Wherefore, the plaintiff claims of the defendant the sum 
of Five Hundred Dollars ($500.00) with interest from date, 
besides costs. 

WILLIAM E. RICHARDSON 
LOUIS 0. HODGES, JR. 
Attorneys for Plaintiff 
733 - 15th Street, N. W. 
Washington, D. C. 

********** 

5 Better Bill of Particulars 

Comes now the plaintiff, by her attorneys, and for a fur¬ 
ther bill of particulars as requested by the defendant, 
states: 

1. That the immediate cause of the death of plaintiff’s 
dog was the attack upon it by the defendant’s dog. 

2. There was no lure or inducement for the alleged attack 
upon the plaintiff’s dog. 

WM. E. RICHARDSON 
LOUIS O. HODGES, JR, 
Attorneys for Plaintiff. 

Memoranda 

****** 

Verdict. Finding for Plaintiff in Sum 
of $200.00 

• ••••• 
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* * 

Sept. 22, 1938 
M 118, P 161 

Judge Scott 

• • 
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March 28, 1939 Defendant’s 

M 122, P 8 (1) Motion for Judgment Non j Ob¬ 

stante Veredicto, 

Judge Scott (2) Motion to Set Aside Verdict and 

Grant New Trial, and 

(3) Motion in Arrest of Judgment 
Overruled, and Judgment Entered on 
Finding for Plaintiff in Sum of 
$200.00 with Interest from Date land 
Costs. 

*•••*### 

I 

8 Bill of Exceptions 

Be It Remembered, That the above-entitled cause came 
on for trial before Judge Armond Scott and a jury onjthe 
20th, 21st and 22nd days of September, 1938, and was ^on- 
eluded on the last mentioned date. The plaintiff was rep¬ 
resented by William E. Richardson and Louis 0. Hodges, 
Jr., and the defendant by H. L. McCormick and Claiir L. 
Stout. 

Evidence on Plaintiff ’s Behalf 

The plaintiff introduced Larry Fagg, the fourteen year 
old grandson of the plaintiff, as a witness. The plaintiff’s 
dog was named “Little Bits.” The defendant’s dog jvas 
named “Popo”. On February 6, 1938, about 6.00 p.m.j he 
took plaintiff’s dog through the lobby of A Building at jthe 
Westchester Apartments and out of the side entrance. When 
he went outside, he put Little Bits down. Popo chafeed 
Little Bits in circles. Mrs. Scharfeld told him to take Little 
Bits out through the main entrance and out the front ddor. 
He returned to the lobbv and went through it to the main 
entrance which opens on two steps leading to a concrete 
walk bordered by evergreens. He passed down the st^ps 
onto the walk, when he saw Popo, the Scharfeld dog, Ap¬ 
proach him. He held plaintiff’s dog in his arms, but jde- 
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fendant’s dog jumped up and grabbed it, pulling it out of 
his arms. He immediately recovered it and held it up 
again, and defendant’s dog jumped up and grabbed it. Wit¬ 
ness and William Holley, an elevator conductor in the build¬ 
ing, pulled the dog away from Popo and carried it into 
the lobby where they laid it on the counter separating the 
office and telephones from the main lobby. The operator 
telephoned the plaintiff. She came down and they carried 
the dog in her car to their veterinary who pronounced 
9 it dead. The dog was limp when he carried it in and 
laid it on the counter, and did not thereafter move. 

Plaintiff’s dog was a small Pomeranian; defendant’s dog 
was a Wire-Haired Fox Terrier. Plaintiff’s dog weighed 
about one and three-quarters pounds; defendant’s dog about 
twenty-five pounds. 

Larry Fagg was asked if Little Bits, the plaintiff’s dog, 
had been licensed for the current vear. Before the answer 
was given, counsel for the plaintiff admitted that Little Bits 
was not licensed; it was not wearing a tax tag on its collar 
and no tax tag had been issued to it. Counsel for the defen¬ 
dant then stated that he had a witness under subpoena in 
the court room from the District Building who would testify 
that a search of the records disclosed that the plaintiff had 
never had a license for this or any other dog. Counsel for 
the plaintiff then stipulated in open court in the presence of 
the jury that if the witness from the District Building were 
to testify he would state the above facts, and that these facts 
should be considered by the jury as evidence in the case. 
Little Bits was not wearing a license tag on the day of its 
death. 

Counsel for the defendant then moved the court to direct 
a verdict in favor of the defendant. This motion was over¬ 
ruled, and an exception noted on the ground that a dog 
which is not licensed and which does not wear a tax tag may 
not be considered as property by the courts of the District 
of Columbia. 
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William Holley testified that lie was an elevator operator 
at the Westchester; that at 6:00 p.m. he went off dutt and 
was leaving the building by the main entrance. Larry ij^agg, 
carrying Mrs. Erck’s dog was immediately ahead of him. 
When the witness passed out of the door, he saw the Sbhar- 
feld dog jumping up and trying to get the Pomeraniaji; he 
saw it pull plaintiff’s dog out of Larry’s arms. He helped 
Larry get plaintiff’s dog away from Popo, and they carried 
it into the lobby and laid it on the counter; it was limjj and 
did not move. 

The plaintiff called the following witnesses: Mrs. Wini¬ 
fred Morrow, Mrs. Nell R. Hoggson. Williani R. 
10 Bayer, Eva Valentine and Mrs. Edith Morrell j who 

gave testimony, which if believed by the jury, tended 
to show that Popo was mischievous or vicious and!also 
tended to show scienter on the part of Mr. and Mrs. Sdhar- 
feld and their maid. 

Mrs. Dorothy Hunt testified for the plaintiff that she! was 
in the pet business, dealing mostly in cats, but also in! toy 
dogs. The witness and Miss Emma C. Payne have for ljiore 
than sixteen years operated the Rosedere Kennels, in [con¬ 
nection with which they breed, keep, show and sell Pome¬ 
ranians. She knew little Bits. She sold it to the plaintiff 
four years ago. It is a pure bred registered toy Pomeran¬ 
ian, a typical show dog. Its color is red or orange sablei It 
won best in the Puppy Class just before it was sold to Mrs. 
Erck, in 1933 or 1934. It was born June 1, 1933, according 
to the certificate of pedigree. The certificate of pedigree 
was offered in evidence; was objected to by the defenchant 
on the ground of hearsay, and on the further ground fhat 
it was not the best evidence. The objection was sustained 
and the paper excluded. 

A paper purporting to be a registration certificate of 
Little Bits was offered in evidence by the plaintiff and jvas 
objected to by the defendant on the ground that it was hear¬ 
say, was not the best evidence, and that the defendant ^as 
entitled to cross-examine the party who prepared the dejeu- 
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rrient, there being no evidence as to the source from which 
the document emanated, who prepared it, or the basis of 
the information shown thereon. The objection was over¬ 
ruled; the paper admitted in evidence; and the defendant 
reserved an exception. 

The witness was then asked to testify as to the rule of the 
American Kennel Club regarding registration of dogs. This 
question was objected to on the ground that the witness had 
not qualified to give such an answer and that the rules of the 
American Kennel Club were themselves the best evi- 
11 dence of what they contained. This objection was 
overruled and the witness was permitted to testify 
that before a dog could be registered with the American 
Kennel Club it must be a pure bred dog; all of its ancestors 
must have been registered and all litters of dogs must be 
registered as to groups and individuals. An exception was 
duly reserved by the defendant as to the ruling of the court. 

The witness testified that usually a five year old pet is not 
as valuable as a one year old pet if both are housebroken. 

The witness testified that she started selling Pomeranians 
twenty-five years ago. She was then asked to state the value 
of Little Bits. This question was objected to upon the 
ground that the only evidence which was admissible was evi¬ 
dence as to the value usually placed upon such dogs by per¬ 
sons buying and selling them, and this witness had not 
shown anv knowledge of anv such value, and the onlv basis 
shown by her testimony as to value was the fact that she had 
sold this particular dog several years before to the plaintiff 
as a pet. The objection was overruled and the witness was 
permitted to testify that Little Bits was worth Five Hun¬ 
dred Dollars ($500.00). An exception was duly reserved to 
this ruling of the court. 

On cross-examination she stated that she saw this Pome¬ 
ranian last January. It was in beautiful condition. 

The price she gets for a dog is what she can get from 
persons who want pets, not persons who buy and sell dogs. 
The defendant thereupon moved to strike the testimony of 
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the witness as to the value of Little Bits upon the ground 
that her cross-examination clearly disclosed that her| testi¬ 
mony as to the value of Little Bits did not show the jvalue 
usually placed upon such dogs by persons who buy and sell 
them and hence could not be considered by the jury: The 
motion wms overruled and the defendant duly reserved an 
exception. 

She once sold a three and one-half year old dog for Three 
Hundred and Fifty Dollars ($350.00). 

She sold this dog for about One Hundred Dollars 
($100.00) when it was a puppy. 

12 A dog is no good for breeding after it reaches the 
age of eight or ten- years. Neither a four year old 
nor an eight year old dog which had never been in! stud 
service would be a stud dog. 

Mrs. Erck, the plaintiff, testified in her own behalf! that 
Popo had jumped at Little Bits on other occasions, j The 
witness gave the details of these various occasions, injclud- 
ing one occasion in the elevator in the Westchester jvhen 
defendant’s dog jumped up and tried to grab her do& out 
of her arms, continuing to jump on her after she had put 
her dog inside her coat to protect it. Mrs. Scharfeldj was 
present at the time. Little Bits was never in stud service 
and was never shown bv her. 

- . i 

At the conclusion of the plaintiff’s case, the defendant 

1 7 i 

renewed all of his exceptions and combined them injto a 
motion for a directed verdict. This motion was overruled 
and an exception reserved. 

Evidence on Behalf of the Defendant j 

Mrs. Melvin Dalberg testified on behalf of the defendant 
that she had often seen the defendant’s dog play with other 
dogs and had never seen him attack any dog or exhibit jany 
mischievous or vicious propensities. 

On Cross Examination Mrs. Dalberg was asked by coun¬ 
sel for the plaintiff if she knew that Popo had bitten a|boy 
in the Westchester the week before. This question jwas 
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objected to on the ground that the court had previously 
ruled that only evidence as to the disposition of Popo to¬ 
wards other dogs could be received, and on the further 
ground that the question was inflammatory and highly 
prejudicial. The defendant also made a motion to with¬ 
draw a juror. The objection to the question was sustained 
but the court refused to withdraw a juror and an excep¬ 
tion was reserved. 

Mrs. Lucille Scharfeld testified on behalf of the defen¬ 
dant that Popo was with her on the occasion of Little Bits ’ 
death. Popo was playing with other dogs in the yard of 
the Westchester. She had been there about five minutes 
when she saw Little Bits and wondered to whom it be¬ 
longed. She saw Larry and asked him if it were Mrs. 
Erck’s dog. She told Larry that she had never seen the 
Pomeranian out playing on the ground, and she didn’t 

13 think that Mrs. Erck would like it. She picked the 
Pomeranian up and told Larry to take it into the 

apartment. Instead however, Larry came out of the other 
door. Popo was still with Mrs. Scharfeld. Larry put 
Little Bits down and Popo trotted over toward him. She 
followed Popo over there. Larry picked up the 

14 Pomeranian when Popo was about ten feet from it. 
Before Popo got to him, Larry apparently dropped 

Little Bits on the pavement. Popo went over to the Pome¬ 
ranian and looked at it. Larry picked up the dog and took 
it into the apartment and put it on the lobby desk. 

The witness looked at Little Bits. It was lying on its 
back. There was no evidence of any bites on it. It was 
breathing. There was no foam from the mouth of another 
dog on Little Bits’ hair. The witness told Miss Smith to 
call Dr. Weadon. She would call a veterinarian for any 
dog which needed help regardless of the cause. The wit¬ 
ness talked to him and he told her to administer brandy to 
the dog, or put some ammonia on a piece of cotton and hold 
it in front of the dog’s nose. She started up to get the 
ammonia and brandy when Mrs. Erck came out of the ele- 



9 


vator. Mrs. Erck said “What have you done with my 
dog?” Mrs. Erek said that she would not trust Mrs. S^har- 
feld’s veterinarian, and took Little Bits down the elevator. 
Mrs. Erck said that her veterinarian was Dr. Collins.j 

The next day witness talked to Mrs. Erck about the (pause 
of Little Bits’ death. The witness was then asked to state 
the conversation she had with the plaintiff. The question 
was objected to and the court ruled that the witness could 
not answer because it would be a self-serving statement. 
An exception was reserved to the ruling of the couij-t on 
the ground that the witness was not a party to the ease; 
and any statements which the plaintiff may have made to 
anyone at any time or place contrary to her present testi¬ 
mony or adverse to her interests were admissible in evi¬ 
dence. The court, however, again ruled that the witness 
could not testify if she started the conversation. An ex¬ 
ception was duly noted to this ruling also. The defendant 
offered to show that in this conversation the plaintiff] had 
admitted that Little Bits had died of a heart attackj and 
that there was no evidence of any bites on Little Bits. This 
offer of proof was rejected by the court and an exception 
reserved. 

The witness denied knowledge of any prior incidents 
which might tend to show that Popo was mischievous or 
vicious. 

15 Popo had a kind, gentle disposition and never 
caused throuble to anyone. 

She denied that Holley was present or was a witness to 
the incidents preceding the deatli of Little Bits. 

On Cross Examination the witness was asked: 
about the boy that your dog bit last week?” This question 
was objected to and a motion was made to withdraw a jjiror 
on the ground (1) that the court had previously ruled, on 
the request of the plaintiff, that the only admissible 'evi¬ 
dence was evidence which related to the disposition of $opo 
toward other dogs, and (2) that the question was inflamma¬ 
tory and highly prejudicial to the defendant, and particu¬ 
larly so because its repetition after having once beenj de- 
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dared by the court to be improper; and (3) that the im¬ 
pression which the jury should receive from the repetition 
of the question could not be eliminated from the minds of 
the jury regardless of instructions of the court. The ob¬ 
jection to the question was sustained with the exception to 
the plaintiff, but the motion to withdraw a juror was de¬ 
nied, and the defendant reserved an exception. 

Dr. Francis Mason Weadon testified for the defendant 
that he is a veterinarian in Washington and has been in 
active practice for ten years. He is a graduate of the Uni¬ 
versity of Pennsylvania. He specializes in small animals 
and has been caring for them since 1922. He has main¬ 
tained a hospital for animals at 2119 18th Street, North¬ 
west, for the past four years. 

The plaintiff stipulated that he was qualified as an ex¬ 
pert. 

The witness has treated and handled a lot of Pomeran¬ 
ians. He has also treated Scharfeld’s dog. When Schar- 
feld’s dog was in the hospital he was around a lot of dogs; 
he was out in the yard and played with them. The average 
life of a Pomeranian is eight to ten years. A pet kept in 
a home more than two years isn’t any good for breeding 
purposes. 

The witness was asked if there are any characteristic 
weaknesses in the Pomeranian breed? An objection was 
made and sustained and an exception duly noted on the 
ground that the witness had qualified as an expert and the 
defendant offered to show that the weaknesses referred to 
applied to this particular Pomeranian. This offer 
16 of proof was refused by the court and the defendant 
reserved an exception. 

The witness has bought and sold several Pomeranians, 
usually as an agent for others. 

The witness testified that he has evaluated eight or ten 
Pomeranians since 1922. He considered their age, sex, 
show record, health, whether it will breed or not and fash¬ 
ions in animals. 
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A Pomeranian’s coat does not come in until it is f|ve or 
six months of age. A Pomeranian is mostly all coat; 

The value of any dog depends upon what he wins in 
shows, not what he potentially may win. You can It put 
value on the dog as a show dog unless he has already won 
ribbons. These principles apply to a Pomeranian as well 
as all other dogs. 

The witness testified that he had bought and sold one 
Pomeranian for himself. On other sales, people have ^sked 
him about the price, the value, etc. 

The witness was then asked to assume a four yeajr old 
male Pomeranian which had never been in stud servicp and 
had never been in a show except as a puppy seven to| nine 
months old, but which had no physical imperfections^ and 
to further assume that the dog had no pedigree certified 
by the American Kennel Club although it is registered! with 
the American Kennel Club. 

The witness was then asked if he could state the value 
usually placed upon such dogs by persons who buy an<jl sell 
them. This question was objected to by the plaintiff and 
the court ruled (1) that the question must include the facts 
shown on the pedigree; (2) that the witness must ^how 
that he has personally bought and sold Pomeranians before 
he can be qualified to give any evidence as to the valijie of 
Little Bits. An exception was reserved by the defendant 
on the ground (1) that the pedigree had been excluded from 
evidence when offered, and (2) that evidence of less weight 
and of less value had been offered by the plaintiff on the 
question of value and had been received by the court over 
the objection of the defendant; and (3) the witjness 
17 had testified that he had bought and sold several 
Pomeranians and was familiar with the price paid 
by persons buying and selling them as required bvi the 
D. C. Code. The court thereupon ruled that the pedigree 
was in evidence and should be considered by the jury. jThe 
defendant excepted to this ruling on the ground that; the 
pedigree had been excluded when offered in evidence. The 
court then stated: “Then I’ll admit it now.” The dqfen- 
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dant reserved a further exception to this ruling and to the 
admission of the pedigree on the grounds stated when the 
pedigree was first offered in evidence. 

The court also ruled that the witness had not shown any 
knowledge of the value usually put on such dogs by per¬ 
sons who buy and sell them and that he could only testify 
as to the price put on dogs which he had bought and sold 
for himself. The defendant reserved an exception to this 
ruling. 

Registration in the American Kennel Club doesn’t nec¬ 
essarily enhance the value of a dog. 

On Cross Examination the witness stated that about two 
years ago he kept Popo for a month. He has had Popo 
around since then for plucking, etc. 

Mrs. Lucille Scaggs testified for the defendant that she 
and her husband have been operating the Peter Pan Ken¬ 
nels at Upper Marlboro, Maryland, for twelve years. She 
has entered dogs in twentv or thirtv shows. She has had 
Popo out there once or twice a week for two years. She 
has often seen Popo around other dogs. He has an out¬ 
standing disposition, he is friendly and peppy. She has 
never been afraid that Popo would nip another dog. She 
has never worried about Popo with other dogs. He has 
never had a fight with other dogs out there. 

Mr. Raymond Scaggs testified for the defendant that he 
has been buying, selling, boarding and showing dogs of all 
breeds since 1922. He is engaged in the kennel business. 
He has shown about one thousand dogs in various shows. 
He is a licensed American Kennel Club handler. A certifi¬ 
cate showing this was offered and accepted in evidence. 
There are only three people so licensed in Washington. To 
qualify as a handler, one must be able to handle a dog in 
the ring. You have to have a wide knowledge of dogs of 
all breeds. He has known Popo since he was a puppy, and 
has shown him in seven dog shows in several cities. 
18 He has often put Popo in exercise pens w r ith other 
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dogs, and Popo has never attacked another dog. He do^sn’t 
worry about his disposition. 

The most important thing to consider in determining the 
value of a dog is its worth for breeding purposes. The 
factors which constitute value in any dog are appearance, 
age, show experience, and stud service. Both the sirej and 
dam must have been show dogs to have any effect upoi|i the 
value of the dog. These factors apply to Pomeranians as 
well as other dogs. 

The records in evidence show that two dogs were entjered 
in the Pomeranian Puppy Class. Little Bits was onje of 
them, and he won first prize. This merely means he was 
better than one other pup in the show. 

Blue ribbons mean nothing. It is the purple ribbon wfhich 
counts. Puppy ribbons have nothing to do with the vtalue 
of a dog. 

A pedigree has no value without an American Kejnnel 
Club number. 

After inspecting the Pomeranian’s pedigree chart,| the 
witness stated that there was nothing on the chart wjhich 
would enhance the value of the dog. It could only be classed 
as a pet. There were no outstanding dogs on the cljart. 
There were only five champions in five generations. It is 
a bad showing. Part of them are English champions. |The 
English rules are less stringent. 

A dog five years of age which has never bred before, will 
die if it goes into stud service. 

For one and one-half years following 1926 he was jem- 
ployed in the Pet Shop where he sold about one thousand 
dogs. He hasn’t ceased buying and selling them since. jHis 
last purchase was last week. 

People won’t accept a four and one-half year old do^ as 
a pet, and it has no value as far as being sold as a pet. To 
be of any value it must be used as a stud. This Ponjier- 
anian has no value as a stud. 

I 

The witness stated that a dog four and one-half ye&rs 
old which had good points and which was registered With 
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the American Kennel Club would not have any commercial 
value unless it had been in stud service. 

The witness breeds and sells terriers, sheppards, 
19 collies and has twenty-five breeding dogs, none of 
which are toy dogs. He has never sold any toy dogs 
or Pomeranians for himself, but has bought and sold for 
others. 

On objection of the plaintiff, the court ruled that the 
witness was not qualified to testify as to value. An excep¬ 
tion was reserved to this ruling on the grounds previously 
stated in connection with the ruling made as to the testi- 

monv of the witness Hunt and witness Dr. Weadon on the 
* 

question of value. 

Mrs. Daniel Sechinger, Mr. Alexander Winnett, Jack 
Thomas, Ruth Stalling, Mary Saul, Eleanor Arrington and 
Ruth Garrett all testified in behalf of the defendant that 
they had often seen Popo around other dogs and children, 
in the open, in their homes, in cars, and in defendant’s 
home, and that he had never exhibited any vicious or mis¬ 
chievous propensities on any occasion. 

The defendant, Arthur Scharfeld, testified in his own be¬ 
half that no one had ever told him of any attack which 
Popo had made on other dogs. He also testified that he 
had never seen Popo exhibit any signs of viciousness or 
mischievousness, and he had no knowledge of any such pro¬ 
pensities on the part of Popo. 

Dr. J. F. Miller, veterinarian, graduate of Pennsylvania 
State and the University of Pennsylvania, testified that 
Little Bits was brought to his office by Mrs. Erck. It was 
dead on arrival. There was no evidence of bites. It died 
of acute heart failure induced by shock. 

The plaintiff introduced Bruce Hoggson as a rebuttal 
witness. He testified that from his window he had seen 
Popo attack a dog. 

At the conclusion of all the evidence, the defendant moved 
for a directed verdict on the ground that there is no prop¬ 
erty in an unlicensed dog under the laws of the District of 
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Columbia; that there was no evidence as to the value of 
the Pomeranian as required by the law; that the court 
erred in excluding evidence which the defendant soughjt to 
introduce as to the value but allowed the same type of Evi¬ 
dence to be shown by the plaintiff. The motion was denied 
and the defendant reserved an exception. j 

20 Prayers I 

The court granted plaintiff’s prayer No. 1 reading! as 
follows: I 

“The jury are instructed that if they believe from the pre¬ 
ponderance of the evidence j 

(1) that the defendant’s dog did seize plaintiff’s dog!in 
the manner described by the witnesses Lawrence Fagg and 
William Holley on the evening of February 6,1938, 

(2) that the death of the plaintiff’s dog was caused theii-e- 
by, and 

(3) that prior thereto it had made or attempted to make 
other attacks on plaintiff’s dog or other dogs in the presence 
of defendant, his wife or maid, then the fact that defendant’s 
dog may have had a good reputation generally is not mate¬ 
rial and your verdict should be for the plaintiff.” j 

The defendant objected to the granting of this prayer, anjd 
the objection being overruled, reserved an exception on the 
ground that the prayer ignores the question of scienter anjd 
ignores the evidence of Mrs. Scharfeld as well as the evi¬ 
dence of the expert witness, and also on the further ground 
that the court may not pick out parts of the evidence and 
thus emphisize it to the jury. j 

The court also granted plaintiff’s prayer No. 4 reading a^ 
follows: j 

“The jury are instructed that if you find from a preponj 
derance of the evidence that if the defendant or his repre-j 
sentative in charge of his dog had knowledge of the mis-] 
chievous propensities of his dog towards other dogs andj 
that it had on other occasions attacked smaller dogs, the! 
defendant would be liable for any injuries von mav find! 
from the evidence it may have caused to the plaintiff’s dog 
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regardless of whether its attack was made in playfullness or 
with a vicious intent.” 

The defendant objected to the granting of this prayer and 
upon the objection being overruled, reserved an exception on 
the ground that the prayer, in effect, charged the jury that 
an attack did take place instead of leaving it to the jury to 
determine as a matter of fact if such is the case. 

The defendant requested the court to grant defendant’s 
prayer No. 1 reading as follows: 

“The jury are instructed to return a verdict for the de¬ 
fendant.” 

This request was refused and an exception reserved. 
21 The defendant requested the court to grant defen¬ 
dant’s prayer No. 1A reading as follows: 

“Under the law of the District of Columbia, there is a 
tax of Two Dollars ($2.00) per annum levied upon all dogs 
owned or kept in the District of Columbia. The law further 
provides that when the tax has been paid on any dog in the 
District of Columbia, such dog shall be regarded as personal 
property in the courts of the District. Congress has not 
provided any other situation where dogs may be considered 
as personal property in the courts of the District. Since 
the plaintiff admits that no tax was paid on the Pomeranian 
for the period of time involved in this suit, such dog cannot 
be considered as personal property by this court, and you 
must enter a verdict for the defendant.” 

This request was refused by the court and an exception re¬ 
served based on the evidence and the D. C. Code. 

The defendant requested the court to grant defendant’s 
prayer No. IB reading as follows: 

“Congress has provided by statute that upon proof of in¬ 
juring or killing a dog in the District of Columbia, the dam¬ 
ages which may be awarded shall be in a sum equal to the 
value usually put upon such dogs by persons buying and 
selling the same, subject to such modification as the particu¬ 
lar circumstances of the case may make proper. The plain¬ 
tiff has the burden of showing such value by a preponder- 
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ance of the evidence. The only evidence in this case oh the 
question of value is the testimony of Mrs. Hunt who gave no 
evidence as to the value usually placed upon dogs by persons 
buying and selling them. I charge you that under the} law T 
you may not consider sentiment as an element of value! of a 
dog and you may not consider its value as a pet, and since 
the plaintiff has introduced no evidence as to the value 
usually placed upon such dogs by persons buying and selling 
them, any verdict in favor of the plaintiff must be limited to 
nominal damages of One Cent ($.01) and costs.” 

The court refused to grant the prayer as presented j and 
modified the same as follows: 

“Congress has provided by statute that upon proojf of 
killing a dog in the District of Columbia, the damages wjhich 
may be awarded shall be in a sum equal to the value usually 
put upon such dogs by persons buying and selling the sijime, 
subject to such modifications as the particular circumstances 
of the case may make proper. The plaintiff has the burden 
of showing such value by a preponderance of the evidence. 
I charge you that under the law you may not consider senti¬ 
ment as an element of value of a dog.” 

To the refusal of the court to grant the prayer as jire- 
22 sented and to the action of the court in modifying) the 
prayer as presented, the defendant reserved an j ex¬ 
ception based upon the evidence and the D. C. Code. 

The defendant requested the court to grant defendant’s 
prayer No. 2 reading as follows: 

“Under the law in the District of Columbia, it is the diuty 
of every person owning or possessing a dog to place! or 
cause to be placed and kept around the neck of such a dog 
a collar to which must be attached the insignia or tax-tag 
furnished by the District Tax Collector, and no dog mav be 
regarded as personal property in the courts of the District 
of Columbia unless it is wearing the tax-tag as required!by 
the law, and unless you find from a preponderance of jtlie 
evidence that the Poremanian dog at the time of the alleged 
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attack was wearing the tax-tag required by law, your verdict 
must be for the defendant.” 

This request was denied by the court and an exception was 
reserved based upon the D. C. Code. 

The defendant requested the court to grant defendant’s 
prayer No. 3 reading as follows: 

“Under the law of the District of Columbia, the plaintiff 
may not recover unless she proves by a preponderance of 
the evidence that the defendant owns the dog complained 
about according to the records in the Collector’s Office in the 
District of Columbia.” 

This request was denied by the court and an exception was 
reserved based upon the D. C. Code. 

The defendant requested the court to grant defendant’s 
prayer No. 4 reading as follows: 

“If you believe that at the time of the alleged attack upon 
the Pomeranian, a member of plaintiff’s household was 
carrying the Pomeranian and that such person in any way 
or manner lured or attracted the dog complained of to play 
with the Pomeranian, and that the dog complained of did so, 
and that while so doing, the Pomeranian died as a result of 
any other cause other than the attack complained of, then 
the plaintiff cannot recover and your verdict must be for 
the defendant.” 

The court refused to grant the prayer as presented and 
modified the same as follows: 

“If you believe that at the time of the alleged attack upon 
the Pomeranian, a member of plaintiff’s household was 
carrying the Pomeranian and that such person in any 
23 way or manner lured or attracted the dog complained 
of to play with the Pomeranian, and that the dog 
complained of did so, and that while so doing, the Pomeran¬ 
ian died then the plaintiff cannot recover and your verdict 
must be for the defendant.” 
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To the refusal of the court to grant the prayer as pre¬ 
sented, and to the action of the court in modifying prayer 
No. 4, the defendant reserved an exception. 

The defendant requested the court to grant defendant’s 
prayer No. 9 reading as follows: 

i 

“The owner of a dog is not liable if his dog kills Ian- 
other in such a manner that it could not have been reason¬ 
ably expected or in such a manner that the owner of the idog 
could not reasonably anticipate such a happening and jwas 
therefore unable to prevent its occurrence; therefore, if you 
believe that the Pomeranian’s death occurred in suchl an 
unusual manner that the defendant could not reasonably 
foresee it, then the defendant cannot be held liable.” 


This request was denied and the defendant reserved an;ex¬ 
ception. 

The defendant requested the court to grant defendant’s 
prayer No. 10 reading as follows: 


“The plaintiff must not only prove by a preponderance 
of the evidence that the defendant’s dog was vicious and 

i 

mischievous, but she must also prove that those facts w^re 
known to the defendant. If the plaintiff fails to establish 
these facts by a preponderance of the evidence, then your 
verdict must be for the defendant.” i 


The court refused to grant the prayer as presented and mod¬ 
ified the same as follows: j 

“The plaintiff must not only prove by a preponderance 
of the evidence that the defendant’s dog was vicious and 
mischievous, but she must also prove that those facts w<jn*e 
known to the defendant, wife or servant. If the plaintiff 
fails to establish those facts by a preponderance of the evi¬ 
dence, then your verdict must be for the defendant.” 

To the refusal of the court to grant the prayer as pre¬ 
sented and to the action of Ihe court in modifying praVer 
No. 10, the defendant reserved an exception. 
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The defendant requested the court to grant defendant’s 
prayer No. 13 reading as follows: 

24 “The evidence in this case was that the dog alleged 
to have been owned by the defendant is in fact owned 
by the defendant and another, and there is no evidence in 
this case to show that this defendant ever had his attention 
called to any propensities on the part of such dog indicating 
that the dog might be dangerous to other dogs. You must 
therefore return a verdict for this defendant, leaving to the 
plaintiff the right to pursue such remedies as she desires 
against the joint owner of the dog.” 

This request was refused and an exception reserved. 

The defendant requested the court to grant defendant’s 
prayer No. 14 reading as follows: 

“If you find from a preponderance of the evidence that 
the plaintiff was negligent in entrusting her dog to a boy 
under all of the circumstances of the case, and that this 
negligence contributed to the injury of the Pomeranian com¬ 
plained of, then the plaintiff cannot recover and your ver¬ 
dict must be for the defendant.” 

This request was refused and an exception reserved. 

Charge to Jury 

The court thereupon charged the jury as follows: 

The jury are instructed that the defendant is not liable 
to the plaintiff for the death of the plaintiff’s dog merely 
because the defendant’s dog might have been the cause of 
the death of the plaintiff’s dog. In order to hold the defen¬ 
dant liable, you must not only find that the defendant’s 
dog was responsible for the death of the plaintiff’s dog, but 
you must also find that the defendant’s dog was vicious and 
that that viciousness was known to the defendant. In order 
to find that the defendant’s dog was vicious and a danger¬ 
ous dog, you must consider what its past record has been. 
If the defendant’s dog had exhibited dangerous and vicious 
propensities on two or more or a series of occasions, that is 
enough to constitute a dangerous quality in the dog. 
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The plaintiff has the burden of proof, and he must prbve 
his case by a preponderance of the evidence. 

One of the witnesses testified that Larry had the dog obt- 
side the lobby. Popo grabbed Little Bits by the tail in siich 
a way as to cause Little Bits’ death. Other witnesses have 
testified about other attacks which Popo has made ion 
25 other dogs. It is for you as jurors to determine 
whether these other attacks were made, and if jso, 
whether they were fierce or dangerous. Some witnesses 
have testified that Mr. Scharfeld, Mrs. Scharfeld or the m;j.id 
were present during these attacks on other dogs. It is fjor 
you as jurors to decide whether these acts are sufficient jto 
constitute viciousness in the defendant’s dog, and if so, 

whether or not the defendant knew of them. ! 

! 

The jury are instructed that if Mr. Scharfeld is the sole 
owner, or a joint owner of Popo, he can be held liable, j 

The defendant has introduced evidence to show that liis 
dog has never made any attacks on other dogs to his knowl¬ 
edge. Mrs. Scharfeld testified that Popo did not do any¬ 
thing which vrould cause injury or death. Other witnesses 
testified that they had never seen Popo do anything which 
would lead them to believe that Popo was vicious. 

The jury are instructed that if they believe from the evi¬ 
dence that defendant’s dog did seize plaintiff’s dog in tljie 
manner described by the witnesses Lawrence Fagg and Wil¬ 
liam Holley on the evening of February 6, 1938, that the 
death of plaintiff’s dog was caused thereby and that prior 
thereto it had made or attempted to make other attacks on 
plaintiff’s dog or other dogs in the presence of defendant, 
his wife or maid, then the fact that defendant’s dog may 
have had a good reputation generally is not material anid 
your verdict should be for the plaintiff. 

The good reputation of a dog may raise a doubt in youjr 
mind, but even so, if he actually committed these other at¬ 
tacks and the defendant knew of them, defendant is liable 
even though he was of good disposition on other occasions. 

The jury are instructed that if you find from a prepon¬ 
derance of the evidence that if the defendant, or his reprej- 

I 

l 

i 

i 
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sentative in charge of his dog, had knowledge of the mis¬ 
chievous propensities of his dog toward other dogs and that 
it had on other occasions attacked smaller dogs, the defen¬ 
dant would be liable for any injuries you may find from the 
evidence it may have caused to the plaintiff’s dog, regard¬ 
less of whether its attack was made in playfulness or with 
a vicious intent. 

26 Evidence in this case has been introduced which is 
sufficient to raise a question of fact as to the fierce 
and dangerous character of the dog, when it shows apparent 
attacks by him on various persons, although they may have 
been harmless gambols, and when it tends to show his pro¬ 
pensity to attack and even to bite. 

If the defendant’s dog has done no injury to other dogs, 
you can not find the defendant liable. If, however, the harm¬ 
less gambols of the defendant’s dog resulted in injuries to 
other dogs, you must find for the plaintiff. 

There was testimonv introduced to the effect that the 

* 

plaintiff’s dog died of heart failure. If this heart failure 
was not superinduced by the acts of the defendant’s dog, 
the plaintiff cannot recover. If the heart failure was super¬ 
induced by the acts of the defendant’s dog, the plaintiff 
can recover. You must find that Popo was the cause of the 
death of the plaintiff’s dog to hold the defendant liable. If 
you have reasonable doubt as to whether the defendant’s 
dog caused the death of the plaintiff’s dog, then you must 
find for the defendant. 

Congress has provided by statute that upon proof of kill¬ 
ing a dog in the District of Columbia, the damages which 
may be awarded shall be in a sum equal to the value usually 
put upon such dogs by persons buying and selling the same, 
subject to such modifications as the particular circum,- 
stances of the case may make proper. The plaintiff has the 
burden of showing such value by a preponderance of the 
evidence. I charge you that under the law you may not con¬ 
sider sentiment as an element of value of a dog. 

The plaintiff must prove by a preponderance of the evi¬ 
dence that the defendant was the owner, keeper or harborer 
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of a vicious, mischievous dog, the vicious and mischievous 
propensities of which were known to the defendant, and that 
in spite of this knowledge, the defendant permitted the dog 
to run at large, and that on the 6th day of February, 1()38, 
the defendant's dog attacked the Pomeranian in the vicih.itv 
of the entrance to the Westchester Apartments and that 
such attack resulted in the death of the Pomeranian. Un¬ 
less all of these facts are shown by a preponderance of the 
evidence to be true, your verdict must be for the jde- 
27 fendant. 

Before the plaintiff may recover any damages, t>he 
must satisfy you by a preponderance of the evidence that 
the cause of the Pomeranian’s death was the attack of Itlie 
defendant’s dog, and if vou find from the evidence that the 
cause of the Pomeranian’s death was a heart attack, then 
your verdict must be for the defendant. 

The plaintiff must prove by a preponderance of the Evi¬ 
dence the value usually put upon Pomeranians by persons 
buying and selling Pomeranians of the same class, age, $ex 
and species as the Pomeranian claimed to have been killed 
by defendant’s dog. In the event you determine that the 
plaintiff is entitled to a verdict, you may only give her a 
verdict for a sum equal to that value, subject to any modi¬ 
fications which the preponderance of the evidence shojws 
you to exist in this case. Unless the plaintiff proves b\t a 
preponderance of the evidence that value which is usually 
put upon Pomeranians by persons buying and selling! a 
Pomeranian of the same class, age, sex, and species as the 

Pomeranian claimed to have been killed bv the defendant’s 

•> 

dog, then vour verdict must be for the defendant. 

Dogs being regarded as domestic animals are not pre¬ 
sumed to be vicious or to have bad or dangerous habits, afid 
the owner or liarborer is not liable for their vicious acts 
unless he has knowledge of such vicious character, nor jis 
he to be regarded as an absolute insurer that they will not 
become vicious and contract habits of biting or hurting 
other dogs, and this is true even though the dog in fact did 
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have a vicious disposition without the knowledge of the 
owner or harborer. 

The plaintiff must not only prove by a preponderance of 
the evidence that the defendant’s dog was vicious and mis¬ 
chievous, but she must also prove that those facts were 
known to the defendant, his wife or servant. If the plain¬ 
tiff fails to establish these facts by a preponderance of the 
evidence, then your verdict must be for the defendant. 

In regard to the testimony of the experts regarding the 
value of the dog, it is not necessary to accept their opinion 
as to the value of the dog without considering its reason¬ 
ableness. You mav use vour common sense to deter- 

* •> 

28 mine whether or not the value which he gives is rea¬ 
sonable. Weigh the evidence as to value. What price 
would the average person pay for that dog that day. You 
are not to consider the sentimental value of the dog. If you 
have any reasonable doubt, you must hold for the defen¬ 
dant. 

If you find the existence of negligence of the plaintiff 
and the death of the Pomeranian was brought about by that 
negligence, the defendant is not liable for damages. 

The defendant renewed his objections and exceptions to 
all the matters contained in the prayers which were granted, 
refused or modified as more fully stated at the time the 
prayers were settled and the defendant also renewed his 
contention that there was no evidence of value such as is 
required by the Code of Laws for the District of Columbia. 

The defendant also excepted to leaving the jury to spec¬ 
ulate on the issue of damage. 

Exception was also taken to that part of the charge re¬ 
ferring to apparent attacks by Popo on various persons on 
the ground that the Tubins case did not control the law of 
this case. 

Exception vras also reserved to so much of the charge as 
assumed facts instead of leaving the facts to the jury. 

The foregoing contains the substance of all of the testi¬ 
mony bearing upon the objections and exceptions herein 
reserved on behalf of the plaintiff and defendant, and each 
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of the exceptions stated to have been taken on behalf of 
plaintiff and defendant was taken, allowed and noted; by 
the court and because the matters and things hereinbefore 
stated are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered,! so 
that this case may be reviewed by the United States Cojurt 
of Appeals for the District of Columbia, the defendant 
moves the court to sign and seal this bill of exceptions, 
which has been submitted within the time provided by the 
rules, which motion is granted, and thereupon the defendant 
tenders this, his bill of exceptions, and requests the court 
to sign and seal the same, which is accordingly done, t|iis 
16th day of April, 1941. 

ARMOND L. SCOTT I 

Judaei 
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No. 7890 


ARTHUR W. SCHARFELD, Appellant 

v. 

EMILY W. ERCK, Appellee 


Appeal from the Municipal Court of the 
District of Columbia 


BRIEF FOR APPELLEE. 


COUNTERSTATEMENT OF THE CASE. 

Appellant’s brief (top of page 3) fails to accurately de¬ 
scribe the attack made by the defendant’s dog upon tfie 
plaintiff’s dog. It is true that Mrs. Scharfeld, the wife of 
the defendant, testified (App. page 8) that Larry Fagg, 
plaintiff’s fourteen year old grandson, dropped plaintiff’s 
dog from his arms to the pavement and that the defend¬ 
ant’s dog did not touch the plaintiff’s dog. Larry, however, 
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testified (App. pages 3 & 4) that defendant’s dog jumped 
up and grabbed plaintiff’s dog out of his arms. He re¬ 
covered the dog and held it up again but the defendant’s 
dog jumped up and grabbed it. 

William Holley, an elevator operator at the Westchester 
Apartments, who had followed Larry out of the door (App. 
page 5), said that he saw defendant’s dog jump up and 
sawr it pull plaintiff’s dog out of Larry’s arms. He helped 
Larry get defendant’s dog away from the plaintiff’s dog. 

Plaintiff’s dog was a Pomeranian weighing about one 
and three-quarters pounds; defendant’s dog was a Wire- 
Haired Fox Terrier weighing about twenty-five pounds 
(App. page 4). 

On page 5 of Appellant’s brief it is stated that Dr. Wea- 
don was conceded to be qualified as an expert. The conces¬ 
sion wras as to his qualification as a veterinarian, not admit¬ 
ting his qualification as a witness to testify to the value of 
a dog such as that owned by the plaintiff. 

Dr. Weadon stated that he had bought and sold one Pom¬ 
eranian for himself. He did not state wrhen or where this 
sale occurred. He testified that he had valued dogs for peo¬ 
ple wiio asked him about the prices, value and so forth, but 
he did not claim to have any knowledge of actual sales in or 
about Washington or within a particular time. 

The witness Raymond Scaggs (Appellant’s brief page 5) 
testified (App. page 14) that he breeds and sells terriers, 
shepherds and collies. 

He testified that for one and one-half years following 
1926 he was employed in a pet shop and sold about one thou¬ 
sand dogs. He testified that a four and one-half year dog 
has no selling value as a pet; to be of any value it must be 
used as a stud, and this Pomeranian had no value for that 
purpose. He further testified that a dog four and one-half 
years old which has good points and which was registered 
with the American Kennel Club wrould not have any com¬ 
mercial value unless it had been in stud service. 
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SUMMARY OF ARGUMENT 

1. There is one main question involved in this appeal!: 

Can a recovery be had for the negligent injury or killing 
of a dog which is not licensed and wearing the collar and 
tag described in Section 918 of the D. C. Code? 

i 

Appellee claims that in the District, as in a majority of 
the states, in the absence of a, statute to the contrary, the 
owner of a dog has a property right therein which is ithe 
basis of an action for damages. She admits that in the ex¬ 
ercise of its police power the legislature of a state or Con¬ 
gress in the exercise of its jurisdiction over the District of 
Columbia, for the protection of the public, may deprive jthe 
owner of this right. It is contended, however, that such a 
statute, to have this effect, must declare its purpose in un¬ 
mistakable language and that the common law property 
right may not be destroyed by mere implication. We h^ve 
no such statute. j 

The question is new in this jurisdiction. The case j of 
Washington v. Meigs , post, recognized the common law title 
of the owner in the District of Columbia. Sentell v. Neiv 
Orleans, post , recognized the right of the state, in the exer¬ 
cise of its police power, to render the owner’s title subject 
to compliance with certain requirements of licensing and 
registration. Hoage v. Murscli Bros. Construction Co., poft, 
gives a clear exposition of the principle that a common law 
right may not be repealed by implication. 

In the cases hereafter cited the rule for which we contend 
is shown to be supported by the weight of authority. 

To hold that a dog not wearing a collar with license at¬ 
tached is subject to wanton, negligent or willful injury at 
the hands of any person would be to establish a rule in th*s 
jurisdiction productive of great mischief and oppressioji. 
The trend of decisions in the states has for many years bee|n 
opposed to such an arbitrary rule and although our statute 
has been in force for many years it has never been givep 
such a construction in any reported case. 


i 

i 
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2. Alleged errors in the admission and exclusion of evi¬ 
dence. 

The appellant has assigned as error the exclusion of the 
testimony of the appellant’s wife to an alleged conversation 
with plaintiff occurring the day following the killing of the 
dog by which appellant stated he expected to prove that 
plaintiff said her dog died from heart failure. 

Since the plaintiff was not a witness to the attack and 
carried the dog immediately thereafter to a veterinarian 
•who testified to the cause of death as heart failure super¬ 
induced by shock, it is clear that testimony as to this con¬ 
versation could not have affected the jury’s decision that 
death was caused by the attack. 

Exception was taken to the refusal of the trial Court to 
permit the witnesses, Dr. Weadon and Raymond Scaggs, to 
place value in dollars and cents on plaintiff’s dog. The first, 
a veterinarian, was not qualified as a witness on values. 
The second had already twice stated that the dog was worth 
nothing. 

Appellant also excepted to the testimony of the witness 
Hunt although she had been in the business of raising and 
selling pet dogs of this kind for sixteen years and had sold 
plaintiff’s dog to plaintiff and had inspected the dog shortly 
before it was killed. 

Further exception noted in appellant’s brief was to the 
admission of a registration certificate of plaintiff’s dog. 
This certificate "was not offered as evidence of the accuracy 
of the pedigree but because the fact that an owner has such 
a certificate obviously enters into the value of a dog. 

It is believed that this group of exceptions did not have 
any substantial bearing on the result of the trial and there¬ 
fore should not be considered further by the Court on this 
appeal. 
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ARGUMENT. 

First: Right of Action for Negligent Killing of Plaintiff’s 
Deg Although it was not Wearing a Tax Tag Under 
Sections 915-918, D. C. Code. 

This case was tried before a jury in the Municipal Cjourt. 
The trial lasted three trial days. The jury found the essen¬ 
tial facts in favor of the plaintiff, to wit: that the defen¬ 
dant’s dog did cause the death of the plaintiff’s dog; that 
defendant’s dog was known to him to have vicious or mis¬ 
chievous propensities, and that the value of the plainjtiff’s 
dog was Two Hundred Dollars. 

The principal point raised and argued throughout the 
extended trial was the liability of the defendant for tbje in¬ 
jury to a dog which did not wear the tax tag. Defendant 
claimed that Section 918 of the Code providing that ‘fany 
dog wearing the tax tag hereinbefore provided for, ^hall 
be regarded as personal property in all the courts of said 
District” and that any person injuring or destroying the 
same shall be liable to a civil action for damages implied 
that a dog not wearing the tax tag is not personal prop¬ 
erty in the District and that a person injuring or killiug a 
dog not wearing the tax tag -would not be liable in a pivil 
action for damages. 

In other words the contention was that this statute re¬ 
pealed by implication the common law of the District of 
Columbia which recognized a dog as a species of property 
entitling the owmer to maintain an action for its wrongful 
injury or killing. 

Counsel cite two cases as authority for their position. 
The first is the decision of the Supreme Court in the Se^tell 
v. New Orleans, 116 U. S. 689; 41 L. Ed. 1169. We tiink 
that this decision supports our case. 

The Louisiana statute which was involved required! the 
registration of all dogs. Section 2 is as follows: 

“That no dog shall be entitled to the protection of 
the law unless the same shall have been placed upon 
the assessment rolls.” 
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Section 3 limited recovery in case of killing to the amount 
fixed by the owner in the last previous assessment. 

The question was whether Section 2 was constitutional. 
The Court held that it was a valid exercise of the police 
power of the state. 

The Court specifically recognized that at common law the 
owner of a dog could recover damages for its negligent or 
wanton killing but that a dog was not subject of a criminal 
prosecution for larceny or theft. 

The Court states: 

“By the common law as well as by the law of most, if 
not all, the states, dogs are so far recognized as prop¬ 
erty that an action will lie for their conversion or in¬ 
jury (cases cited); although in the absence of statute, 
they are not regarded as the subjects of larceny.” 

The case of Washington v. Meigs, 1 McArthur 53, was not 
cited or criticized because of its holding that a dog was 
property, but because it had gone further and held that the 
registration of dogs running at large was not authorized by 
the police pow’er of the municipality. 

That the Sent ell case, supra, does no more than uphold 
the police power of the state, and give effect to its express 
declaration that a dog not registered should not be regarded 
as property in any court of the state, is shown by the opin¬ 
ion in the subsequent case of Duval v. Harvey, 148 La. 742, 
87 So. 730. 

Our contention is that Section 918 does not repeal the 
common law of the District of Columbia. 

It is certain that there is no language in the statute sus¬ 
ceptible of being construed as an express repeal, which 
would destroy the common law status of dogs in this juris¬ 
diction. 

In Hoage v. Mursch Bros. Construction Company, 60 App. 
D. C. 218, 50 Fed. 2nd 983, this Court held that a common 
law right could not be repealed by implication and would 
not be destroyed unless this was expressly declared by a 
statute dealing with the same subject. 
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Our Section 918 is very like the Kentucky statute of ,1886: 


“Section 4. All dogs which shall have been listed, and 
upon which the tax shall have been paid in accordance 
with the provisions of this act, shall be considered, 
from the date of payment of the tax until the tenth day 
of January of the year following that in which the tax 
is paid, personal property for any and all purposes as 
fully as personal property of any other kind or descrip¬ 
tion.” 


In construing this statute the Kentucky Courts have 
adopted the rule we claim applies to our law, holding! that 
there is no repeal of the common law right by implication. 

In Jarvis v. Porter, 15 Ky. L. R. 447, syllabus, the Court 
said: 


“For the killing of a dog the owner may maintain 
action without showing that he has complied witlji 
terms of the Act of May 17,1886, a dog being pro 
in this state independent of that act.” 


an 
the 
berty 


A case which discussed the status of dogs at common] law 
and in Massachusetts is Commonwealth v. Flynn, 285 Mass. 
136, 188 N. E. 627, 92 A. L. R. 206. The Court commented 
on the fact that for two hundred years the legislaturje of 
Massachusetts had passed, repealed and amended m|any 
statutes regulating the keeping, collaring and licensing of 
dogs. It said: 

“The primary object of these statutes has not lieen 
to confer a benefit on individuals or to give them rights 
or immunities with reference to another man’s dog. 
Their general purpose has been the protection of j the 
people from injury or damage done by dogs. (c$ses 
cited.) The statutes recognized some property rights 
in the dog; they make constant reference to the ‘ow^er’ 
of a dog. They manifest no design that an owner ydio 
does not comply with their provisions by that very tact 
has no rights which the law will protect.” 

“The fact that the owner of a dog has not complied 
with statutory provisions as to its keeping gives no 
right to another to take it away and keep it as his owti.” 
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The annotation of this case (92 A. L. R. 212-218) indi¬ 
cates that in many of the states by construction of law or 
by statutes the common law rule as to larceny of dogs has 
been changed. 

In another Massachusetts case, Lacker v. Strauss, 226 
Mass. 579, 116 N. E. 236, L. R. A. 1917-F 434, an action for 
damages was sustained for the killing of an unlicensed dog. 
The Court states: 

“The general rule, supported by the weight of author¬ 
ity, is that an owner of a dog, licensed or unlicensed, 
may maintain an action for damages against any person 
or corporation willfully or negligently killing or injur¬ 
ing the animal (cases cited). We are of the opinion 
the general rule should be followed as one sound in 
principle.” 

To the same effect is Pardee v. Royal Baking Company, 
63 Utah 63, 221 Pacific 848. 

It would be an extraordinary situation created by such 
a decision as the defendant seeks in this case. Dogs are 
brought into the District of Columbia by visitors. They 
are brought here from neighboring states as entries in dog 
shows. The Court can not escape judicial notice of the fact 
that many of these dogs are very valuable. The position 
taken by the defendant is that under the existing law of the 
District the owners of these dogs have no protection unless 
they have taken the unreasonable precaution of securing a 
tag or license in the District, which would have to be re¬ 
moved while the dog is being shown. 

It would result that any stranger could appropriate any 
of these dogs or could wantonly injure or kill them, and 
that no remedy civil or criminal would exist. 

While the decision of the broad question is important, 
we feel that this case does not necessarily involve its de¬ 
termination. 

Section 918 says that any dog wearing the tax tag “shall 
be permitted to run at large in the District of Columbia, 
and any dog wearing the tax tag hereinbefore provided for 
shall be regarded as personal property” etc. 
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Section 917 had authorized the pound master to sefye and 
destroy all dogs found “running at large” without the tag. 

Plaintiff’s dog was not “running at large” when the at¬ 
tack on it was made. It was not on any public street or 
space. It was in the arms of plaintiff’s grandson, <fn the 
walk at the entrance to one of the Westchester buildihgs. 

See— 

Donley v. Fowler, 147 Mich. 288, 110 N. W. 109|7. 

Conner v. Fogg, 75 N. J. L. 245, 67 Atl. 338. 

Brown v. Graham, 80 Nebr. 281,114 N. W. 153. ! 

I 

i 

OTHER POINTS ON APPEAL. 

I 

Although the defendant has assigned twenty-four ^rrors 
(Appellant’s brief pages 7-9) only a few of these points are 
argued in the brief. The latter only therefore will be an¬ 
swered. 

| 

First: Overruling Objection to Testimony of Miss Hunt 
(App. Page 17-18). 

The defendant contends that under Section 918, b. C. 
Code, the only competent testimony as to the value of h dog 
is that “usually put upon such property by persons buying 
and selling them.” The last clause of this section wiis ig¬ 
nored. It states: ‘ ‘ subject to such modifications as th^ par¬ 
ticular circumstances of the case may make proper.” 

It may be that Congress intended to put a premiuin on 
the licensing of dogs by providing a measure of dankages 
which would enhance the allowance of damages by juries. 
Persons buying or selling dogs may place values consider¬ 
ably in excess of what the average jury would otherwise al¬ 
low. An instruction in the words of the statute would limit 
the exercise of discretion and judgment in fixing the amjount 
of damages. When the defendant insisted on this measure 
in the present case, which did not come under the stajtute, 
we felt that the concluding clause of the section was an ade¬ 
quate protection to all parties and made no objection. 
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The witness Hunt testified (App. page 5) that she and her 
partner, for more than sixteen years have operated the 
“Rosedere Kennels,” breeding, keeping, showing and sell¬ 
ing Pomeranians. She sold plaintiff’s dog to her. She started 
selling Pomeranians twenty-five years ago. 

She testified that she had seen the plaintiff’s dog shortly 
before it was killed. 

The Court very properly held that this witness was com¬ 
petent to testify as to its value. 

Second: Exclusion of Defendant’s Testimony on Value. 

The witnesses called by the defendant had never seen 
this particular dog. Dr. Weadon (App. page 10) is a veter¬ 
inarian and apparently had nothing to do with the sale of 
dogs except to examine and evaluate eight or ten over a pe¬ 
riod of sixteen years. The other witness Scaggs (App. 
pages 12-14), before he was asked to state the value of the 
dog, had testified that it had no value for any purpose. 

Mrs. Hunt testified that the dog was worth Five Hundred 
Dollars at the time it was killed. The jury obviously con¬ 
sidered all of the elements of the case; the fact that the 
plaintiff had bought the dog for One Hundred Dollars; its 
good points developed since it was a puppy, and the state¬ 
ment of Scaggs as to its lack of value, and allowed Two 
Hundred Dollars. 

Third: Conversation Between Defendant’s Wife and 
Plaintiff. 

The Court excluded the testimony of defendant’s wife as 
to a telephone conversation with the plaintiff the day fol¬ 
lowing the killing of the dog. The plaintiff was not present 
when the dog was killed. The evidence afe to the attack was 
very complete and full. In considering the conflicting evi¬ 
dence of Mrs. Scharfeld on the one side, and the plaintiff’s 
grandson and the elevator boy on the other side, the jury 
believed the latter. 



A statement, if made by the plaintiff to the effect claimed 
by the defendant counsel would have no bearing oin the 
jury’s decision of the case. He stated that his purpose was 
to prove that the plaintiff said that her dog died of a heart 
attack (App. page 9). The veterinarian who examined the 
dog immediately after it was killed testified (App. pa^e 14) 
“that it died of acute heart failure induced by shbck.” 
Whatever ground was assigned for the exclusion of j Mrs. 
Scharfeld’s testimony as to this conversation, offered for 
the purpose stated by her counsel, the evidence was imma¬ 
terial and could have had no bearing on the case. 

i 

Fourth: The Objections to Prayers Granted and Excluded. 

I 

These objections are answered by an examination of the 
charge given to the jury in this case by the judge whp pa¬ 
tiently spent three days in the trial. His statement of facts 
was impartial and his statement of the law was correct. 
Thomas v. U. S., Wash. Law Rep., Vol. LXIX, p. 869 (de¬ 
cided June 2, 1941). 

i 

We respectfully submit that the judgment should be |sus- 
tained. j 

I 

Respectfully submitted, 

William E. Richaedson, 

Walter M. Bastian, | 

Attorneys for Appellee, j 



